Chapter 10 from the Mental Capacity Act 2005 Code of Practice

10) What is the new Independent Mental Capacity Advocate service and how does it work? 
This chapter describes the new Independent Mental Capacity Advocate (IMCA) service created under the Act. The purpose of the IMCA service is to help particularly vulnerable people who lack the capacity to make important decisions about serious medical treatment and changes of accommodation, and who have no family or friends that it would be appropriate to consult about those decisions. IMCAs will work with and support people who lack capacity, and represent their views to those who are working out their best interests. 

The chapter provides guidance both for IMCAs and for everyone who may need to instruct an IMCA. It explains how IMCAs should be appointed. It also explains the IMCA’s duties and the situations when an IMCA should be instructed. Both IMCAs and decision-makers are required to have regard to the Code of Practice. 

In this chapter, as throughout the Code, a person’s capacity (or lack of capacity) refers specifically to their capacity to make a particular decision at the time it needs to be made. 

Quick summary 
Understanding the role of the IMCA service 
· The aim of the IMCA service is to provide independent safeguards for people who lack capacity to make certain important decisions and, at the time such decisions need to be made, have no-one else (other than paid staff) to support or represent them or be consulted. 

· IMCAs must be independent. 

Instructing and consulting an IMCA 
• An IMCA must be instructed, and then consulted, for people lacking capacity who have no-one else to support them (other than paid staff), whenever: 

– an NHS body is proposing to provide serious medical treatment, or 

– an NHS body or local authority is proposing to arrange accommodation (or a change of accommodation) in hospital or a care home, and 

– the person will stay in hospital longer than 28 days, or 

– they will stay in the care home for more than eight weeks. 

• An IMCA may be instructed to support someone who lacks capacity to make decisions concerning: 

– care reviews, where no-one else is available to be consulted 

– adult protection cases, whether or not family, friends or others are involved 

Ensuring an IMCA’s views are taken into consideration 
• The IMCA’s role is to support and represent the person who lacks capacity. 

Because of this, IMCAs have the right to see relevant healthcare and social care records. 

· Any information or reports provided by an IMCA must be taken into account as part of the process of working out whether a proposed decision is in the person’s best interests. 

What is the IMCA service? 
10.1 Sections 35–41 of the Act set up a new IMCA service that provides safeguards for people who: 

· lack capacity to make a specified decision at the time it needs to be made 

· are facing a decision on a long-term move or about serious medical treatment and 

· have nobody else who is willing and able to represent them or be consulted in the process of working out their best interests. 

10.2 Regulations made under the Act also state that IMCAs may be involved in other decisions, concerning: 

· a care review, or 

· an adult protection case. 

In adult protection cases, an IMCA may be appointed even where family 

members or others are available to be consulted. 

10.3 Most people who lack capacity to make a specific decision will have people to support them (for example, family members or friends who take an interest in their welfare). Anybody working out a person’s best interests must consult these people, where possible, and take their views into account (see chapter 5). But if a person who lacks capacity has nobody to represent them or no-one who it is appropriate to consult, an IMCA must be instructed in prescribed circumstances. The prescribed circumstances are: 

· providing, withholding or stopping serious medical treatment 

· moving a person into long-term care in hospital or a care home (see 10.11 for definition), or 

· moving the person to a different hospital or care home. 

The only exception to this can be in situations where an urgent decision is needed. Further details on the situations where there is a duty to instruct an IMCA are given in paragraphs 10.40–10.58. 

In other circumstances, an IMCA may be appointed for the person 

(see paragraphs 10.59–10.68). These include: 

· care reviews or 

· adult protection cases. 

10.4 The IMCA will: 

· be independent of the person making the decision 

· provide support for the person who lacks capacity 

· represent the person without capacity in discussions to work out whether the proposed decision is in the person’s best interests 

· provide information to help work out what is in the person’s best interests (see chapter 5), and 

· raise questions or challenge decisions which appear not to be in the best interests of the person. 

The information the IMCA provides must be taken into account by decision-makers whenever they are working out what is in a person’s best interests. See paragraphs 10.20–10.39 for more information on an IMCA’s role. For more information on who is a decision-maker, see chapter 5. 

10.5 The IMCA service will build on good practice in the independent advocacy sector. But IMCAs have a different role from many other advocates. They: 

· provide statutory advocacy 

· are instructed to support and represent people who lack capacity to make decisions on specific issues 

· have a right to meet in private the person they are supporting 

· are allowed access to relevant healthcare records and social care records 

· provide support and representation specifically while the decision is being made, and 

· act quickly so their report can form part of decision-making. 

Who is responsible for delivering the service? 
10.6 The IMCA service is available in England and Wales. Both countries have regulations for setting up and managing the service. 

· England’s regulations36 are available at www.opsi.gov.uk/si/si200618.htm and www.opsi.gov.uk/si/dsis2006.htm. 

· The regulations for Wales37 are available at www.new.wales.gov.uk/ 
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The Mental Capacity Act 2005 (Independent Mental Capacity Advocate) (General) Regulations 2006 SI: 2006 /No 1832. The ‘General Regulations’. These regulations set out the details on how the IMCA will be appointed, the functions of the IMCA, including their role in challenging the decision-maker and include definitions of ‘serious medical treatment’ and ‘NHS body’. 

The Mental Capacity Act 2005 (Independent Mental Capacity Advocate) (Expansion of Role) Regulations 2006 SI: 2883. The ‘Expansion Regulations’. These regulations specify the circumstances in which local authorities and NHS bodies may provide the IMCA service on a discretionary basis. These include involving the IMCA in a care review and in adult protection cases. 
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The Mental Capacity Act 2005 (Independent Mental Capacity Advocate) (Wales) Regulations 2007 SI: /No (W.). These regulations will remain in draft form until they are made by the National Assembly for Wales. The target coming into force date is 1 October 2007. Unlike the two sets of English regulations there will be one set only for Wales. Although the Welsh regulations will remain 

consultations/closed/healandsoccarecloscons/. 

Guidance has been issued to local health boards and local authorities involved in commissioning IMCA services for their area. 

10.7 In England the Secretary of State for Health delivers the service through local authorities, who work in partnership with NHS organisations. Local authorities have financial responsibility for the service. In Wales the National Assembly for Wales delivers the service through local health boards, who have financial responsibility for the service and work in partnership with local authority social services departments and other NHS organisations. The service is commissioned from independent organisations, usually advocacy organisations. 

10.8 Local authorities or NHS organisations are responsible for instructing an IMCA to represent a person who lacks capacity. In these circumstances they are called the ‘responsible body’. 

10.9 For decisions about serious medical treatment, the responsible body will be the NHS organisation providing the person’s healthcare or treatment. But if the person is in an independent or voluntary sector hospital, the responsible body will be the NHS organisation arranging and funding the person’s care, which should have arrangements in place with the independent or voluntary sector hospital to ensure an IMCA is appointed promptly. 

10.10 For decisions about admission to accommodation in hospital for 28 days or more, the responsible body will be the NHS body that manages the hospital. For admission to an independent or voluntary sector hospital for 28 days or more, the responsible body will be the NHS organisation arranging and funding the person’s care. The independent or voluntary hospital must have arrangements in place with the NHS organisation to ensure that an IMCA can be appointed without delay. 

10.11 For decisions about moves into long-term accommodation38 (for eight weeks or longer), or about a change of accommodation, the responsible body will be either: 

· the NHS body that proposes the move or change of accommodation (e.g. a nursing home), or 

· the local authority that has carried out an assessment of the person under the NHS and Community Care Act 1990 and decided the move may be necessary. 

10.12 Sometimes NHS organisations and local authorities will make decisions together about moving a person into long-term care. In these cases, the organisation that must instruct the IMCA is the one that is ultimately 

in draft form until the coming into force date, these have been drafted to give effect to similar and corresponding provisions to the regulations in England. 

This may be accommodation in a care home, nursing home, ordinary and sheltered housing, housing association or other registered social housing or in private sector housing provided by a local authority or in hostel accommodation. 
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responsible for the decision to move the person. The IMCA to be instructed is the one who works wherever the person is at the time that the person needs support and representation. 

What are the responsible body’s duties? 
10.13 The responsible body: 

· must instruct an IMCA to support and represent a person in the situations set out in paragraphs 10.40–10.58 

· may decide to instruct an IMCA in situations described in paragraphs 10.59–10.68 

· must, in all circumstances when an IMCA is instructed, take properly into account the information that the IMCA provides when working out whether the particular decision (such as giving, withholding or stopping treatment, changing a person’s accommodation, or carrying out a recommendation following a care review or an allegation requiring adult protection) is in the best interests of the person who lacks capacity. 

10.14 The responsible body should also have procedures, training and awareness programmes to make sure that: 

· all relevant staff know when they need to instruct an IMCA and are able to do so promptly 

· all relevant staff know how to get in touch with the IMCA service and know the procedure for instructing an IMCA 

· they record an IMCA’s involvement in a case and any information the IMCA provides to help decision-making 

· they also record how a decision-maker has taken into account the IMCA’s report and information as part of the process of working out the person’s best interests (this should include reasons for disagreeing with that advice, if relevant) 

· they give access to relevant records when requested by an IMCA under section 35(6)(b) of the Act 

· the IMCA gets information about changes that may affect the support and representation the IMCA provides 

· decision-makers let all relevant people know when an IMCA is working on a person’s case, and 

· decision-makers inform the IMCA of the final decision taken and the reason for it. 

10.15 Sometimes an IMCA and staff working for the responsible body might disagree. If this happens, they should try to settle the disagreement through discussion and negotiation as soon as possible. If they cannot do this, they should then follow the responsible body’s formal procedures for settling disputes or complaints (see paragraphs 10.34 to 10.39 below). 

10.16 In some situations the IMCA may challenge a responsible body’s decision, or they may help somebody who is challenging a decision. The General Regulations in England and the Regulations in Wales set out when this may 

happen (see also chapter 15). If there is no other way of resolving the disagreement, the decision may be challenged in the Court of Protection. 

Who can be an IMCA? 
10.17 In England, a person can only be an IMCA if the local authority approves their appointment. In Wales, the local health board will provide approval. Qualified employees of an approved organisation can act as IMCAs. Local authorities and health boards will usually commission independent advocacy organisations to provide the IMCA service. These organisations will work to appropriate organisational standards set through the contracting/commissioning process. 

10.18 Individual IMCAs must: 

· have specific experience 

· have IMCA training 

· have integrity and a good character, and 

· be able to act independently. 

All IMCAs must complete the IMCA training in order that they can work as an independent mental capacity advocate. A national advocacy qualification is also being developed, which will include the IMCA training. 

Before a local authority or health board appoints an IMCA, they must carry out checks with the Criminal Records Bureau (CRB) to get a criminal record certificate or enhanced criminal record certificate for that individual.39 
10.19 IMCAs must be independent. People cannot act as IMCAs if they: 

· care for or treat (in a paid or professional capacity) the person they will be representing (this does not apply if they are an existing advocate acting for that person), or 

· have links to the person instructing them, to the decision-maker or to other individuals involved in the person’s care or treatment that may affect their independence. 

What is an IMCA’s role? 
10.20 An IMCA must decide how best to represent and support the person who lacks capacity that they are helping. They: 

· must confirm that the person instructing them has the authority to do so 

· should interview or meet in private the person who lacks capacity, if possible 

· must act in accordance with the principles of the Act (as set out in section 1 

IMCAs were named as a group that is subject to mandatory checking under the new vetting and barring system in the Safeguarding Vulnerable Groups Act 2006. Roll-out of the bulk of the scheme will take place in 2008. 

39 

of the Act and chapter 2 of the Code) and take account of relevant guidance in the Code 

· may examine any relevant records that section 35(6) of the Act gives them access to 

· should get the views of professionals and paid workers providing care or treatment for the person who lacks capacity 

· should get the views of anybody else who can give information about the wishes and feelings, beliefs or values of the person who lacks capacity 

· should get hold of any other information they think will be necessary 

· must find out what support a person who lacks capacity has had to help them make the specific decision 

· must try to find out what the person’s wishes and feelings, beliefs and values would be likely to be if the person had capacity 

· should find out what alternative options there are 

· should consider whether getting another medical opinion would help the person who lacks capacity, and 

· must write a report on their findings for the local authority or NHS body. 

10.21 Where possible, decision-makers should make decisions based on a full understanding of a person’s past and present wishes. The IMCA should provide the decision-maker with as much of this information as possible – and anything else they think is relevant. The report they give the decision-maker may include questions about the proposed action or may include suggested alternatives, if they think that these would be better suited to the person’s wishes and feelings. 

10.22 Another important part of the IMCA’s role is communicating their findings. Decision-makers should find the most effective way to enable them to do this. In some of the IMCA pilot areas,40 hospital discharge teams added a ‘Need to instruct an IMCA?’ question on their patient or service user forms. This allowed staff to identify the need for an IMCA as early as possible, and to discuss the timetable for the decision to be made. Some decisions need a very quick IMCA response, others will allow more time. In the pilot areas, IMCA involvement led to better informed discharge planning, with a clearer focus on the best interests of a person who lacked capacity. It did not cause additional delays in the hospital discharge. 

Representing and supporting the person who lacks capacity 
10.23 IMCAs should take account of the guidance in chapter 5. 

• IMCAs should find out whether the decision-maker has given all practical and appropriate support to help the person who lacks capacity to be involved as much as possible in decision-making. If the person has communication difficulties, the IMCA should also find out if the decision-maker has obtained any specialist help (for example, from a speech and 

For further information see www.dh.gov.uk/imca 
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language therapist). 

· Sometimes an IMCA may find information to suggest a person might regain capacity in the future, either so they can make the decision themselves or be more involved in decision-making. In such a situation, the IMCA can ask the decision-maker to delay the decision, if it is not urgent. 

· The IMCA will need to get as much information as possible about the person’s wishes, feelings, beliefs and values – both past and present. They should also consider the person’s religion and any cultural factors that may influence the decision. 

10.24 Sometimes a responsible body will not have time to instruct an IMCA (for example in an emergency or if a decision is urgent). If this is the case, this should be recorded, with the reason an IMCA has not been instructed. Where the decision concerns a move of accommodation, the local authority must appoint an IMCA as soon as possible afterwards. Sometimes the IMCA will not have time to carry out full investigations. In these situations, the IMCA must make a judgement about what they can achieve in the time available to support and represent the person who lacks capacity. 

10.25 Sometimes an IMCA might not be able to get a good picture of what the person might want. They should still try to make sure the decision-maker considers all relevant information by: 

· raising relevant issues and questions, and 

· providing additional, relevant information to help the final decision. 

Finding and evaluating information 
10.26 Section 35(6) provides IMCAs with certain powers to enable them to carry out their duties. These include: 

· the right to have an interview in private with the person who lacks capacity, and 

· the right to examine, and take copies of, any records that the person holding the record thinks are relevant to the investigation (for example, clinical records, care plans, social care assessment documents or care home records). 

10.27 The IMCA may also need to meet professionals or paid carers providing care or treatment for the person who lacks capacity. These people can help assess the information in case records or other sources. They can also comment on possible alternative courses of action. Ultimately, it is the decision-maker’s responsibility to decide whether a proposed course of action is in the person’s best interests. However, the Act requires the decision-maker to take account of the reports made and information given by the IMCA. In most cases a decision on the person’s best interests will be made through discussion involving all the relevant people who are providing care or treatment, as well as the IMCA. 

Finding out the person’s wishes and feelings, beliefs and values 
10.28 The IMCA needs to try and find out what the person’s wishes and feelings might be, and what their underlying beliefs and values might also be. The 

IMCA should try to communicate both verbally and non-verbally with the person who may lack capacity, as appropriate. For example, this might mean using pictures or photographs. But there will be cases where the person cannot communicate at all (for example, if they are unconscious). The IMCA may also talk to other professionals or paid carers directly involved in providing present or past care or treatment. The IMCA might also need to examine health and social care records and any written statements of preferences the person may have made while they still had capacity to do so. 

Chapter 5 contains further guidance on finding out the views of people who lack capacity. Chapter 3 contains further guidance on helping someone to make their own decision. 

Considering alternative courses of action 
10.29 The IMCA will need to check whether the decision-maker has considered all possible options. They should also ask whether the proposed option is less restrictive of the person’s rights or future choices or would allow them more freedom (chapter 2, principle 5). 

10.30 The IMCA may wish to discuss possible options with other professionals or paid carers directly involved in providing care or treatment for the person. But they must respect the confidentiality of the person they are representing. 

Scenario: Using an IMCA 
Mrs Nolan has dementia. She is being discharged from hospital. She has no close family or friends. She also lacks the capacity to decide whether she should return home or move to a care home. The local authority instructs an IMCA. 

Mrs Nolan tells the IMCA that she wants to go back to her own home, which she can remember and describe. But the hospital care team thinks she needs additional support, which can only be provided in a care home. 

The IMCA reviewed all the assessments of Mrs Nolan’s needs, spoke to people involved in her care and wrote a report stating that Mrs Nolan had strong and clear wishes. The IMCA also suggested that a care package could be provided to support Mrs Nolan if she were allowed to return home. The care manager now has to decide what is in Mrs Nolan’s best interests. He must consider the views of the hospital care team and the IMCA’s report. 

Getting a second medical opinion 
10.31 For decisions about serious medical treatment, the IMCA may consider seeking a second medical opinion from a doctor with appropriate expertise. This puts a person who lacks the capacity to make a specific decision in the same position as a person who has capacity, who has the right to request a second opinion. 

What happens if the IMCA disagrees with the decision-maker? 
10.32 The IMCA’s role is to support and represent their client. They may do this through asking questions, raising issues, offering information and writing a report. They will often take part in a meeting involving different healthcare and social care staff to work out what is in the person’s best interests. There may sometimes be cases when an IMCA thinks that a decision-maker has not paid enough attention to their report and other relevant information and is particularly concerned about the decision made. They may then need to challenge the decision. 

10.33 An IMCA has the same rights to challenge a decision as any other person caring for the person or interested in his welfare. The right of challenge applies both to decisions about lack of capacity and a person’s best interests. 

10.34 Chapter 15 sets out how disagreements can be settled. The approach will vary, depending on the type and urgency of the disagreement. It could be a formal or informal approach. 

Disagreements about health care or treatment 
· Consult the Patient Advice and Liaison Service (England) 

· Consult the Community Health Council (Wales) 

· Use the NHS Complaints Procedure 

· Refer the matter to the local continuing care review panel 

· Engage the services of the Independent Complaints Advocacy Service (England) or another advocate. 

Disagreements about social care 
· Use the care home’s complaints procedure (if the person is in a care home) 

· Use the local authority complaints procedure. 

10.35 Before using these formal methods, the IMCA and the decision-maker should discuss the areas they disagree about – particularly those that might have a serious impact on the person the IMCA is representing. The IMCA and decision-maker should make time to listen to each other’s views and to understand the reason for the differences. Sometimes these discussions can help settle a disagreement. 

10.36 Sometimes an IMCA service will have a steering group, with representatives from the local NHS organisations and the local authority. These representatives can sometimes negotiate between two differing views. Or they can clarify policy on a certain issue. They should also be involved if an IMCA believes they have discovered poor practice on an important issue. 

10.37 IMCAs may use complaints procedures as necessary to try to settle a disagreement – and they can pursue a complaint as far as the relevant ombudsman if needed. In particularly serious or urgent cases, an IMCA may seek permission to refer a case to the Court of Protection for a decision. The 

Court will make a decision in the best interests of the person who lacks capacity. 

10.38 The first step in making a formal challenge is to approach the Official Solicitor (OS) with the facts of the case. The OS can decide to apply to the court as a litigation friend (acting on behalf of the person the IMCA is representing). If the OS decides not to apply himself, the IMCA can ask for permission to apply to the Court of Protection. The OS can still be asked to act as a litigation friend for the person who lacks capacity. 

10.39 In extremely serious cases, the IMCA might want to consider an application for judicial review in the High Court. This might happen if the IMCA thinks there are very serious consequences to a decision that has been made by a public authority. There are time limits for making an application, and the IMCA would have to instruct solicitors – and may be liable for the costs of the case going to court. So IMCAs should get legal advice before choosing this approach. The IMCA can also ask the OS to consider making the claim. 

What decisions require an IMCA? 
10.40 There are three types of decisions which require an IMCA to be instructed for people who lack capacity. These are: 

· decisions about providing, withholding or stopping serious medical treatment 

· decisions about whether to place people into accommodation (for example a care home or a long stay hospital), and 

· decisions about whether to move people to different long stay accommodation. 

For these decisions all local authorities and all health bodies must refer the same kinds of decisions to an IMCA for anyone who lacks capacity and qualifies for the IMCA service. 

10.41 There are two further types of decisions where the responsible body has the power to instruct an IMCA for a person who lacks capacity. These are decisions relating to: 

· care reviews and 

· adult protection cases. 

In such cases, the relevant local authority or NHS body must decide in each individual case whether it would be of particular benefit to the person who lacks capacity to have an IMCA to support them. The factors which should be considered are explained in paragraphs 10.59–10.68.41 
See chapter 11 for information about the role of ‘consultees’ when research is proposed involving a person who lacks capacity to make a decision about whether to agree to take part in research. In certain situations IMCAs may be involved as consultees for research purposes. 
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Decisions about serious medical treatment 
10.42 Where a serious medical treatment decision is being considered for a person who lacks the capacity to consent, and who qualifies for additional safeguards, section 37 of the Act imposes a duty on the NHS body to instruct an IMCA. NHS bodies must instruct an IMCA whenever they are proposing to take a decision about ‘serious medical treatment’, or proposing that another organisation (such as a private hospital) carry out the treatment on their behalf, if: 

· the person concerned does not have the capacity to make a decision about the treatment, and 

· there is no-one appropriate to consult about whether the decision is in the person’s best interests, other than paid care staff. 

10.43 Regulations for England and Wales set out the definition of ‘serious medical treatment’ for decisions that require an IMCA. It includes treatments for both mental and physical conditions. 

Serious medical treatment is defined as treatment which involves giving new treatment, stopping treatment that has already started or withholding treatment that could be offered in circumstances where: 

· if a single treatment is proposed there is a fine balance between the likely benefits and the burdens to the patient and the risks involved 

· a decision between a choice of treatments is finely balanced, or 

· what is proposed is likely to have serious consequences for the patient. 

10.44 ‘Serious consequences’ are those which could have a serious impact on the patient, either from the effects of the treatment itself or its wider implications. This may include treatments which: 

· cause serious and prolonged pain, distress or side effects 

· have potentially major consequences for the patient (for example, stopping life-sustaining treatment or having major surgery such as heart surgery), or 

· have a serious impact on the patient’s future life choices (for example, interventions for ovarian cancer). 

10.45 It is impossible to set out all types of procedures that may amount to ‘serious medical treatment’, although some examples of medical treatments that might be considered serious include: 

· chemotherapy and surgery for cancer 

· electro-convulsive therapy 

· therapeutic sterilisation 

· major surgery (such as open-heart surgery or brain/neuro-surgery) 

· major amputations (for example, loss of an arm or leg) 

· treatments which will result in permanent loss of hearing or sight 

· withholding or stopping artificial nutrition and hydration, and 

· termination of pregnancy. 

These are illustrative examples only, and whether these or other procedures are considered serious medical treatment in any given case, will depend on the circumstances and the consequences for the patient. There are also many more treatments which will be defined as serious medical treatments under the Act’s regulations. Decision-makers who are not sure whether they need to instruct an IMCA should consult their colleagues. 

10.46 The only situation in which the duty to instruct an IMCA need not be followed, is when an urgent decision is needed (for example, to save the person’s life). This decision must be recorded with the reason for the non-referral. Responsible bodies will however still need to instruct an IMCA for any serious treatment that follows the emergency treatment. 

10.47 While a decision-maker is waiting for the IMCA’s report, they must still act in the person’s best interests (for example, to give treatment that stops the person’s condition getting worse). 

Scenario: Using an IMCA for serious medical treatment 
Mr Jones had a fall and suffered serious head injuries. Hospital staff could not find any family or friends. He needed urgent surgery, but afterwards still lacked capacity to accept or refuse medical treatment. 

The hospital did not involve an IMCA in the decision to operate, because it needed to make an emergency decision. But it did instruct an IMCA when it needed to carry out further serious medical treatment. 

The IMCA met with Mr Jones looked at his case notes and reviewed the options with the consultant. The decision-maker then made the clinical decision about Mr Jones’ best interests taking into account the IMCA’s report. 

10.48 Some decisions about medical treatment are so serious that the courts need to make them (see chapter 8). But responsible bodies should still instruct an IMCA in these cases. The OS may be involved as a litigation friend of the person who lacks capacity. 

10.49 Responsible bodies do not have to instruct an IMCA for patients detained under the Mental Health Act 1983, if: 

· the treatment is for mental disorder, and 

· they can give it without the patient’s consent under that Act. 

10.50 If serious medical treatment proposed for the detained patient is not for their mental disorder, the patient then has a right to an IMCA – as long as they meet the Mental Capacity Act’s requirements. So a detained patient without capacity to consent to cancer treatment, for example, should qualify for an IMCA if there are no family or friends whom it would be appropriate to consult. 

Decisions about accommodation or changes of residence 
10.51 The Act imposes similar duties on NHS bodies and local authorities who are responsible for long-term accommodation decisions for a person who lacks 

the capacity to agree to the placement and who qualifies for the additional safeguard of an IMCA. The right to an IMCA applies to decisions about long-term accommodation in a hospital or care home if it is: 

· provided or arranged by the NHS, or 

· residential care that is provided or arranged by the local authority or provided under section 117 of the Mental Health Act 1983, or 

· a move between such accommodation. 

10.52 Responsible bodies have a duty to instruct an IMCA if: 

· an NHS organisation proposes to place a person who lacks capacity in a hospital – or to move them to another hospital – for longer than 28 days, or 

· an NHS organisation proposes to place a person who lacks capacity in a care home – or to move them to a different care home – for what is likely to be longer than eight weeks. 

In either situation the other qualifying conditions apply. So, if the accommodation is for less than 28 days in a hospital or less than 8 weeks in a care home, then an IMCA need not be appointed. 

10.53 The duty also applies if a local authority carries out an assessment under section 47 of the NHS and Community Care Act 1990, and it decides to: 

· provide care services for a person who lacks capacity in the form of residential accommodation in a care home or its equivalent (see paragraph 10.11) which is likely to be longer than eight weeks, or 

· move a person who lacks capacity to another care home or its equivalent for a period likely to exceed eight weeks. 

10.54 In some cases, a care home may decide to de-register so that they can provide accommodation and care in a different way. If a local authority makes the new arrangements, then an IMCA should still be instructed if a patient lacks capacity and meets the other qualifying conditions. 

10.55 Sometimes a person’s placement will be longer than expected. The responsible body should involve an IMCA as soon as they realise the stay will be longer than 28 days or eight weeks, as appropriate. 

10.56 People who fund themselves in long-term accommodation have the same rights to an IMCA as others, if the local authority: 

· carries out an assessment under section 47 of the NHS and Community Care Act 1990, and 

· decides it has a duty to the person (under either section 21 or 29 of the National Assistance Act 1947 or section 117 of the Mental Health Act 1983). 

10.57 Responsible bodies can only put aside the duty to involve an IMCA if the placement or move is urgent (for example, an emergency admission to 

hospital or possible homelessness). The decision-maker must involve an IMCA as soon as possible after making an emergency decision, if: 

· the person is likely to stay in hospital for longer than 28 days, or 

· they will stay in other accommodation for longer than eight weeks. 

10.58 Responsible bodies do not have to involve IMCAs if the person in question is going to be required to stay in the accommodation under the Mental Health Act 1983. But if a person is discharged from detention, they have a right to an IMCA in future accommodation decisions (if they meet the usual conditions set out in the Act). 

When can a local authority or NHS body decide to instruct an IMCA? 
10.59 The Expansion Regulations have given local authorities and NHS bodies the power to apply the IMCA role to two further types of decisions: 

· a care review, and 

· adult protection cases that involve vulnerable people. 

10.60 In these situations, the responsible body must consider in each individual case whether to instruct an IMCA. Where an IMCA is instructed: 

· the decision-maker must be satisfied that having an IMCA will be of particular benefit to the person who lacks capacity 

· the decision-maker must also follow the best interests checklist, including getting the views of anyone engaged in caring for a person when assessing their best interests, and 

· the decision-maker must consider the IMCA’s report and related information when making a decision. 

10.61 Responsible bodies are expected to take a strategic approach in deciding when they will use IMCAs in these two additional situations. They should establish a policy locally for determining these decisions, setting out the criteria for appointing an IMCA including the issues to be taken into account when deciding if an IMCA will be of particular benefit to the person concerned. However, decision-makers will need to consider each case separately to see if the criteria are met. Local authorities or NHS bodies may want to publish their approach for ease of access, setting out the ways they intend to use these additional powers and review it periodically. 

Involving an IMCA in care reviews 
10.62 A responsible body can instruct an IMCA to support and represent a person who lacks capacity when: 

· they have arranged accommodation for that person 

· they aim to review the arrangements (as part of a care plan or otherwise), and 

· there are no family or friends who it would be appropriate to consult. 

10.63 Section 7 of the Local Authority Social Services Act 1970 sets out current requirements for care reviews. It states that there should be a review ‘within three months of help being provided or major changes made to services’. There should then be a review every year – or more often, if needed. 

10.64 Reviews should relate to decisions about accommodation: 

· for someone who lacks capacity to make a decision about accommodation 

· that will be provided for a continuous period of more than 12 weeks 

· that are not the result of an obligation under the Mental Health Act 1983, and 

· that do not relate to circumstances where sections 37 to 39 of the Act would apply. 

10.65 Where the person is to be detained or required to live in accommodation under the Mental Health Act 1983, an IMCA will not be needed since the safeguards available under that Act will apply. 

Involving IMCAs in adult protection cases 
10.66 Responsible bodies have powers to instruct an IMCA to support and represent a person who lacks capacity where it is alleged that: 

· the person is or has been abused or neglected by another person, or 

· the person is abusing or has abused another person. 

The responsible bodies can only instruct an IMCA if they propose to take, or have already taken, protective measures. This is in accordance with adult protection procedures set up under statutory guidance.42 
10.67 In adult protection cases (and no other cases), access to IMCAs is not restricted to people who have no-one else to support or represent them. People who lack capacity who have family and friends can still have an IMCA to support them in the adult protection procedures. 

10.68 In some situations, a case may start out as an adult protection case where a local authority may consider whether or not to involve an IMCA under the criteria they have set – but may then become a case where the allegations or evidence give rise to the question of whether the person should be moved in their best interests. In these situations the case has become one where an IMCA must be involved if there is no-one else appropriate to support and represent the person in this decision. 

Published guidance: No secrets: Guidance on developing and implementing multi-agency policies and procedures to protect vulnerable adults from abuse for England (on the Department of Health website) and In safe hands in Wales. 

No secrets applies to adults aged 18 or over. The Children Act 1989 applies to 16 and 17 year olds who may be facing abuse. Part V of the Act covers the Protection of Children, which includes at section 47 the duty to investigate by a local authority in order to decide whether they should take any action to safeguard or promote a child’s welfare where he or she requires protection or may suffer harm. See also chapter 12 of this Code. 
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Who qualifies for an IMCA? 
10.69 Apart from the adult protection cases discussed above, IMCAs are only available to people who: 

· lack capacity to make a specific decision about serious medical treatment or long-term accommodation, and 
· have no family or friends who are available and appropriate to support or represent them apart from professionals or paid workers providing care or treatment, and 
· have not previously named someone who could help with a decision, and 
· have not made a Lasting Power of Attorney or Enduring Power of Attorney (see paragraph 10.70 below). 

10.70 The Act says that IMCAs cannot be instructed if: 

· a person who now lacks capacity previously named a person that should be consulted about decisions that affect them, and that person is available and willing to help 

· the person who lacks capacity has appointed an attorney, either under a Lasting Power of Attorney or an Enduring Power of Attorney, and the attorney continues to manage the person’s affairs 

· the Court of Protection has appointed a deputy, who continues to act on the person’s behalf. 

10.71 However, where a person has no family or friends to represent them, but does have an attorney or deputy who has been appointed solely to deal with their property and affairs, they should not be denied access to an IMCA. The Government is seeking to amend the Act at the earliest opportunity to ensure that, in such circumstances, an IMCA should always be appointed to represent the person’s views when they lack the capacity to make decisions relating to serious medical treatment or long-term accommodation moves. 

10.72 A responsible body can still instruct an IMCA if the Court of Protection is deciding on a deputy, but none is in place when a decision needs to be made. 

Scenario: Qualifying for an IMCA 
Ms Lewis, a woman with a history of mental health problems has lived in a care home for several years. Her home will soon close, and she has no-one who could help her. She has become very anxious and now lacks capacity to make a decision about future accommodation. The local authority instructs an IMCA to support her. The IMCA visits Ms Lewis, talks to staff who have been involved in her care and reviews her case notes. 

In his report, the IMCA includes the information that Ms Lewis is very close to another client in the care home. The IMCA notes that they could move together – if it is also in the interests of the other client. The local authority now has to decide on the best interests of the client, considering the information that the IMCA has provided. 

Will IMCAs be available to people in prisons? 
10.73 IMCAs should be available to people who are in prison and lack capacity to make decisions about serious medical treatment or long�term accommodation. 

Who is it ‘appropriate to consult’? 
10.74 The IMCA is a safeguard for those people who lack capacity, who have no-one close to them who ‘it would be appropriate to consult’. (This is apart from adult protection cases where this criterion does not apply.) The safeguard is intended to apply to those people who have little or no network of support, such as close family or friends, who take an interest in their welfare or no-one willing or able to be formally consulted in decision-making processes. 

10.75 The Act does not define those ‘whom it would be appropriate to consult’ and the evaluation of the IMCA pilots reported that decision�makers in the local authority and in the NHS, whose decision it is to determine this, sometimes found it difficult to establish when an IMCA was required.43 Section 4(7) provides that consultation about a person’s best interests shall include among others, anyone: 

· named by the person as someone to be consulted on a relevant decision 

· engaged in caring for them, or 

· interested in their welfare (see chapter 4). 

10.76 The decision-maker must determine if it is possible and practical to speak to these people, and those described in paragraph 10.70 when working out whether the proposed decision is in the person’s best interests. If it is not possible, practical and appropriate to consult anyone, an IMCA should be instructed. 

10.77 There may be situations where a person who lacks capacity has family or friends, but it is not practical or appropriate to consult them. For example, an elderly person with dementia may have an adult child who now lives in Australia, or an older person may have relatives who very rarely visit. Or, a family member may simply refuse to be consulted. In such cases, decision-makers must instruct an IMCA – for serious medical treatment and care moves and record the reason for the decision. 

10.78 The person who lacks capacity may have friends or neighbours who know their wishes and feelings but are not willing or able to help with the specific decision to be made. They may think it is too much of a responsibility. If they are elderly and frail themselves, it may be too difficult for them to attend case conferences and participate formally. In this situation, the responsible body should instruct an IMCA, and the IMCA may visit them and enable them to be involved more informally. 

see www.dh.gov.uk/PolicyAndGuidance/HealthAndSocialCareTopics/SocialCare/IMCA/fs/en 
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10.79 If a family disagrees with a decision-maker’s proposed action, this is not grounds for concluding that there is nobody whose views are relevant to the decision. 

10.80 A person who lacks capacity and already has an advocate may still be entitled to an IMCA. The IMCA would consult with the advocate. Where that advocate meets the appointment criteria for the IMCA service, they may be appointed to fulfil the IMCA role for this person in addition to their other duties. 

